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COFFIN, Senior Circuit Judge. Appellants Carlos A Garcia
Pérez and G sela M Baerga Torres, together with their infant
daughter Carla |sabel (collectively, the Garcias), challenge the
district court's determ nation that they were domiciled in Puerto
Ri co when they filed a nedical mal practice cl ai magai nst appel | ees
Dr. lvan Ter6on Méendez and Ashford Presbyterian Conmunity Hospital.
The Garcias contend that they were domiciled in Florida at the tine
of the filing, thus establishing conplete diversity between the
plaintiffs and the defendants and conferring subject natter
jurisdiction on the district court under 28 U S.C. 8§ 1332(a)(1).
After deliberating upon this well briefed and argued case, we
conclude that errors of both |aw and fact require recognition of
Florida as the state of domicile. W therefore reverse.

I. Background

The underlyi ng nmedi cal mal practice clai marose out of the My
6, 1996, birth of quadruplets to Carlos and Gsela. At the tine,
the Garcias were living in Gurabo, Puerto Rico. The babies were
premature and only one child - Carla Isabel - survived. She
suffered from a variety of conplications requiring ongoing and
i ntensi ve nmedi cal care. In June 1996, having already | ost three of
the quadruplets while they were in the <care of Ashford
Presbyterian, the Garcias decided to nove Carla |sabel to M ami

Chil dren's Hospital



On May 5, 1997, the nedical nmalpractice claim was filed
Di scovery on the nerits continued until March 23, 2001, when
appel | ee Teron Méndez filed a notion to dismss under Fed. R G v.
P. 12(b)(1), alleging that the Garcias were domciled in Puerto
Ri co, and the court therefore | acked subject matter jurisdiction.
Ashford Presbyterian joined this notion.

A magistrate judge's report and recommendation, issued
February 20, 2002, concluded that the Garcias were domiciled in
Florida at the tinme the suit was filed and recomended that the
notion to dismss be denied. Review ng the contested portions of
the report and recommendati on de novo, see 28 U S.C. § 636(b)(1),
the district court reached a contrary determ nation. The court
noted a series of remaini ng contacts between the Garcias and Puerto
Ri co, supporting each exanple with a citation to a particul ar page
and |ine nunber of Carlos's deposition, taken on August 8, 2000.
At that tinme, however, the deposition transcript had not been
submtted to the court. The only portions of the transcript before
the court were five pages subnmitted with appellants' opposition to
the notion to dism ss, but these did not include several portions
of the deposition cited by appellees. The district court relied on
the appellees' citations. In total, the district court l|isted

el even factors favoring a Puerto Rico domicile, relying not only on



the citations, but also on the phrasi ng of appell ees' objections to
the magi strate judge's report.?

Fol l owi ng the court's order of dism ssal, appell ants noved for
reconsi deration. They pointed out discrepancies between the facts
as described by the district court and the actual deposition
transcript. Appellants also argued that the court nade a |ega
error in giving significant weight to Carlos's statenent that he
would like to return to Puerto Rico at sone undeterm ned point in
the future.

Sensi ng the precarious nature of the court's reliance on their
par aphr asi ng, appell ees submtted the entire deposition transcript
with their oppositionto the notion for reconsideration. The court
accepted the invitation and "carefully read the deposition
testinmony provided.” It found nothing to change its concl usi on and
deni ed the notion. This appeal ensued.

IT. Standard of Review

The determ nati on of domcile presents a m xed question of | aw

and fact. Bank One, Texas, N.A. v. Mntle, 964 F.2d 48, 51 (1st

Cr. 1992). To the extent that the notion to dismss called upon

the district court to resolve factual challenges, we will not set
aside those findings unless clearly erroneous. Valentin v.
Hospital Bella Vista, 254 F.3d 358, 365 (1st Cr. 2001). A

We note that seven of the factors rely on the deposition
testinmony that the court did not have before it at the tinme of its
deci si on.

-4-



finding is clearly erroneous when although there is evidence to
support it, the reviewing court on the entire evidence is left with
the definite and firm conviction that a mstake has been

conmi tted. Lundqui st v. Precision Valley Aviation, Inc., 946

F.2d 8, 11 (1st Cr. 1991)(quoting Anderson v. City of Bessener

Cty, 470 U.S. 564, 573 (1985)(internal citations omtted)). W
review the court's | egal conclusions de novo. Valentin, 254 F.3d

at 365.

ITII. Law of Domicile

The federal <courts have jurisdiction over controversies
arising between "citizens of different states,” provided that the
amount in controversy exceeds $75,000. 28 U S.C. 8§ 1332(a)(1).
Citizenship is determned by domcile, Lundquist, 946 F.2d at 10,
whi ch can be established by denonstrating that the individual is
physically present in the state and has an intent to remain

indefinitely, Sun Printing & Publ'g Ass'n v. Edwards, 194 U. S. 377,

383 (1904); Hawes v. O ub Ecuestre El Comandante, 598 F.2d 698, 701
(1st Cir. 1979). Once chall enged, the party invoking diversity
jurisdiction nust prove domcile by a preponderance of the
evi dence. Bank One, 964 F.2d at 50. The key point of inquiry is
whet her diversity of citizenship existed at the tine the suit was
filed; subsequent events may bear on the sincerity of a professed

intention to remain but are not part of the primary cal cul us.



Hawes, 598 F.2d at 700; Mranda v. Mranda, 686 F. Supp. 44, 47

(D.P.R 1988).

Courts typically take into account a variety of factors
i ndicating the extent of a particular party's ties to the purported
dom cile. These include:

current residence; voting registration and voting
practices; |ocation of personal and real property;
| ocati on of brokerage and bank accounts; nenbership
i n unions, fraternal organizations, churches, cl ubs
and other associations; place of enploynent or
busi ness; driver's license and other autonobile
regi stration; [and] paynent of taxes...

13B Wight, MIler & Cooper, Federal Practice and Procedure § 3612

(2d ed. 1984). See also Bank One, 964 F.2d at 50; Hawes, 598 F. 2d

at 700. No single factor is dispositive, and the anal ysis focuses
not sinply on the nunber of contacts with the purported domcile,
but also on their substantive nature. Lundquist, 946 F.2d at 12
("[D omcile need not be determ ned by mere nunerical conparison of
the nunber of factors that may appear to favor each side of the

issue."); see also Leon v. Caribbean Hosp. Corp., 848 F. Supp. 317,

318 (D.P.R 1994) (favoring ties that "could not be easily undone"
over nore easily established ties).
IV. Analysis
We turn first to two errors of |law affecting the baseline of
the district court's anal ysis.
First, the court erred when it gave considerable weight to

Carlos's testinony - taken nore than three years after the case was
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filed - that he thought "just about every other day" of returning
to Puerto Rico. In Hawes, we determined that a "floating
intention" to return to a former domicile at sonme unspecified
future date does not prevent a party fromacquiring a new domicil e.
598 F.2d at 701. Carlos's vague and noncommttal |anguage is
precisely within the contours of what we consider a floating

i ntention. See Valentin, 254 F.3d at 367 (characterizing a

floating intention as "[a]n anorphous desire to rel ocate from one

pl ace to another at an indeterm nate future date" and noting that

such an i ndefinite and anbul atory future intention. . . is of no

real significance' ")(citing Hardin v. MAvoy, 216 F.2d 399, 403

(5th Cr. 1954)). As we said in Hawes, an individual is "entitled
to keep [his] options open,” 598 F.2d at 704. Carlos's statenent
shoul d not have been a significant el ement of the court's analysis.

Second, the court erred in enunciating the burden of proving
domicile once challenged.? The correct burden of proof is
preponderance of the evidence. Bank One, 964 F.2d at 50. The
district court's opinion is at best confusing on this issue. In

initially setting out the burden, the court correctly stated that

’The initial error seens to have been nmmde in appellees'
notion to dismss, which cited Alicea-Rivera v. SIMED, 12 F. Supp.
2d 243, 245 (D.P.R 1998), in support of the assertion that the
plaintiff nust prove a change in domcile by clear and convincing
evi dence. Alicea-Rivera incorrectly adopted the clear and
convi nci ng burden of proof froma Second Circuit case anal yzing the
|aw of domicile of New York State. | d. Alicea-Rivera is in
conflict with our earlier decisionin Bank One, 964 F.2d at 50, and
therefore has no precedential value on the burden of proof issue.
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plaintiffs bore the burden of proving domicile by a preponderance
of the evidence, citing Bank One. Two paragraphs later, it stated
the burden as that of proving domicile by clear and convincing
evidence. It cited Valentin, which, however, says nothing about
the nature of the burden. Shortly thereafter, the court repeated
t he cl ear and convi nci ng evi dence standard, erroneously citing Bank
One. Finally, the court concluded that plaintiffs "have failed to
rebut this evidence [of Puerto Rico domcile] with clear and
convincing proof,"” imediately following this |anguage with an
i nvocation of "preponderance of evidence," citing Francis v.
Goodnan, 81 F.3d 5, 6 (1st Gr. 1996). Appellants did not raise
the issue below® but it is settled in this circuit that an
appel l ate court has discretion, in exceptional cases, to relieve a

party of forfeiture. See United States v. La Guardia, 902 F.2d

1010, 1013 (1st Cir. 1990). This is such a case. Not only should
t he proper burden govern our review, but both courts and | awers
shoul d be aware of the inportance of clarity as to the applicable
burden of proof. To the extent that the court evaluated the
appel I ants' evi dence under a clear and convincing standard, plain

error occurred.

3Upon questioning at oral argunent, both parties agreed that
t he burden was preponderance of the evidence. This was a retreat
fromappel |l ees' earlier argunent in their briefs before this court,
which, like the notion to dismss, incorrectly stated the burden.

- 8-



We now nove on to our factual analysis. The district court
mar shal ed a string of factors favoring donmicile in Puerto Rico,
whi ch we now revi ew as context for our analysis of factual error.

In concluding that Carlos "lacked the intent to change his

domicile to Florida," the district court focused on the couple's
remai ni ng contacts in Puerto Rico, which include the fact that at
the tine the suit was filed, Carlos was enployed by GColdman
Antonetti (a law firmbased in Puerto Rico) and traveled to Puerto
Ri co for business, that the Garcias rented (rather than sold) their
GQurabo house, and that the famly left open two Puerto Ri co bank
accounts and made regul ar use of an ATMcard associ ated with one of
those accounts. The district court al so nade nmuch of the famly's
interest in a Taco Maker franchise, fromwhich they derived about
16% of their annual reported incone for 1997. Carlos was president
of the franchi se corporation and G sela held a contract that paid
her approximtely fourteen hundred to fifteen hundred dollars a
nmonth i n exchange for services and advice regarding the operation
of the Taco Maker. The district court also pointed to the couple's
filing of income tax returns in Puerto R co (reporting the
franchi se i ncone).

As we noted earlier, the district court adopted t he appel | ees’
version of the facts, including citations to portions of Carlos's
deposition transcript that were not submtted to the court.

Appel l ants argue that the district court failed to conduct an



i ndependent review of the record, msconstrued Carlos's testinony
and relied on irrelevant factors, entirely disregarding their
contrary evidence. W now consider these contentions.

A review of the record, including the deposition transcript,
reveals that Carlos and G sela created substantial personal,
professional and civic ties to Florida that significantly
out wei ghed their residual ties with Puerto Rico.

First, Carlos and G sela established that Florida was their
personal and financial base. By the tinme the lawsuit was fil ed,
they had each registered to vote in Florida, acquired Florida
drivers' licenses, sold their car in Puerto Rico, and purchased two
cars in Florida. In addition, the Garcias rented out their Puerto
Ri co house, unfurnished, on an annual basis.* They opened a M am
bank account, which becane the primary account for the famly's
expenses. The couple did retain a Puerto R can bank account, but
the district court's reference to "regul ar” use of the Puerto Ri can
ATM card is unsupported by the record. No plausible construction

of the cited testinony supports calling the use "regular,"® and no

“In the five years that they lived in Manm, Carlos and G sel a
pur chased two honmes in Florida and had two nore children. 1In March
1999, Carlos resigned from Gol dnman Antonetti and joined the Mam
office of Rice Fower, a law firmbased in New Ol eans. Although
t hese events, occurring subsequent to the filing of the |awsuit,
are not the primary focus of our analysis, we note them as
I ndicative of the sincerity of the famly's intent to remain in
Florida, see supra at 5-6

*The full text of the exchange is as foll ows:
Q Do you have any credit cards issued by banks in Puerto Rico?
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reasonabl e i nference fromthat portion of the testinony supports a
Puerto Rico domcile. This was a clearly erroneous concl usion.

In evaluating the famly's financial contacts, the district
court further erred in concluding that the Garcias' Puerto Rico tax
returns inplied a Puerto Rico domcile. G sela and Carl os used
their Mam address on their return. The act of filing the return
is not by itself evidence of domicile. As appellants note, any
i ndi vidual deriving incone fromPuerto Ricois required to file a
tax return, regardless of citizenship. Furthernore, the tax return
provi des no evi dence that Puerto Rico was the appell ants' financi al
base; the reported incone derived from Puerto Rico was
approximately 16% of the famly's annual incone.

Second, the «court's <conclusion that Carlos's residual
professional ties supported a Puerto Rico domcile is not
substantiated by the evidence. By May 1997, Carlos had built a
prof essional foundation for hinself in Mam, including studying
for and passing the Florida bar exam working out of an office in

his hone, and spearheading the opening of a branch office for

Gol dman Antonetti . He had, by February, not only explored job
A Any what; | amsorry?

Q Credit cards?

A: No. | still have the ATH.

Q Ckay, the ATM from Banco Popul ar?

A Yes.

Q Do you use it in Florida?

A No.

Q Ckay.
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opportunities in Mam but had begun discussions with the head of
his firms litigation departnent regarding the branch office.
Al t hough formal approval was not given until shortly after the
conplaint was filed, it is clear that Carlos had by that tinme the
settled intent to practice law in Florida, wth reasonable
expectation of an association in Florida with his firm?® Carlos
testified that he traveled to Puerto Rico for business, in service
to sonme Puerto Rico clients, on only an "on and off basis.”
Third, the evidence denonstrates that the Garcias' role in the
Taco Maker corporation involved mninmal contacts with Puerto Rico
that were nore indicative of an investnent interest than a
substantial tie. Carlos testified that G sela never traveled to
Puerto Rico to render services to the Taco Maker. Neither Carlos
nor G sela was invol ved in day-to-day operations; Carlos's rel ated
travel was in his capacity as president of the corporation, an
of fi ce whi ch neither requires nor suggests that he was dom ciled in
Puerto Rico. The district court seened to think it notable that
Carlos filed the corporation's Puerto R co i nconme tax returns, but
this sinply denonstrates that he fulfilled what were reasonably his

duties as an officer of a closely-held corporation. There is

®Nei t her party has provided us with the exact date that the
firmformally approved the opening of the Mam office, agreeing
only that it was about one nonth after Carlos passed the Florida
bar examin md-April.
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little support for a Puerto Rico domcile by virtue of these
corporate contacts.
O course, not all factors weigh heavily in favor of a Florida
domicile. But our review indicates to us that, although on the
surface there are ties to Puerto Rico, in every area those ties
appear nore tenuous as the evidence is nore fully revealed.
Financial ties were sharply confined to a limted purpose.
Business relations were simlarly restricted to infrequent
oversight. Meanwhile, the ordinary arrangenents for settling into
a community were becomng stronger in Florida, by registering to
vote, purchasing cars, and contracting to rent an apartnent. But
nost inportant was the evidence of an intent to remain in Florida
and earn a livelihood there: studying for the bar, exploring job
opportunities, planning and receiving encouragenent for opening a
branch office for his firm

We see the scales in this case as wei ghted, on the Puerto R co
side, by formal and attenuated connections, while, on the Florida
side, by deliberate investnment of tinme and energy in preparing for
living and working indefinitely in Florida.

Appel | ees of fer no argunents that underm ne this concl usion.
Their attenpt to characterize the relocation as "forced,"” and
therefore unable to effect a change in domicile, is contrary to
precedent. Al though the Garcias noved because of a nedical

energency, notive does not defeat a bona fide change in domcile.
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See Hawes, 598 F.2d at 702 (plaintiffs were not prevented from

acquiring new donmcile sinply because rel ocati on was notivated by
urgent need to seek nedical care). Furthernore, rather than take
steps to nove back to Puerto Rico foll ow ng the baby's rel ease from
the hospital in October 1996, the Garcias strengthened their ties
with Florida, including Carlos's conmtnent a nonth [ater to take
the Florida bar exam See Hawes, 598 F.2d at 703-04 (noting that
I f Hawes had intended to return to Puerto Rico, "the tine to do so
was when her husband | eft for Mexico [after being discharged from
a rehabilitation center]").

As far as we can see, the cases relied on by appellees

actually support the Garcias' claim Alicea-Rivera involved a

student who lived with relatives and did not pay for rent,
utilities or phone; he retained his Puerto Rico driver's |icense
and held only a part-tine job that didn't indicate steps toward a

per manent residence. See Alicea-Rivera, 12 F. Supp. 2d at 246

This case is quite inapposite, relating primarily to the
established principle that out-of-state college students are not
domciliaries of the state in which they go to school. Id.

Li kewi se, we are sonewhat perpl exed by appellees' reliance on
Leon, in which the court found that "superficial"” ties such as bank
accounts, voter registration and drivers' licenses did not - on
their owmn - indicate a change of domcile. Leon, 848 F. Supp. at

318. However, studying for and taking the Florida bar examis just
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the sort of "conplicated" and skilled undertaking that the Leon
court would have found nore convincing evidence of a change of
domcile. 1d. Furthernore, the Leon court observed that:

[It] is nore significant to exam ne, however,
the bridges back to Puerto Rico that she
failed to burn. She resigned from her job
but her enpl oyer expected her to return . .

It was her Puerto Rican checking account
that was routinely as reflected by the
activity in the check register used. Although
she rented out a snall apartnent . . . , she
left her home, with all of the furniture,
unoccupi ed. She did not even discontinue her
utility services . . . [Her late nodel car
was left in Puerto Rico, where it was ready
and waiting for her upon her return oo
Her main source of inconme, social security
paynents, continued to be sent to her Puerto
Ri co address. Li kew se, she did not file
federal, state or city tax return[s] using her
[I'linois address, in addition to the filing of
her Puerto Rico income return.

Id. In the instant case, not one of these "bridges" renained.
And finally, Valentin, 254 F.3d at 361, which at |east
presents conparable facts in that the plaintiff relocated in order
to seek nedical treatnment, nevertheless involved a situation in
which the plaintiff maintained nmuch stronger connections wth
Puerto Rico and failed to establish any of conparabl e significance
in Florida. Valentin lived with her sister during her stay in
Fl ori da, and kept the bul k of her personal bel ongings (including a
car) in Puerto Rico. 1d. at 361-62, 366. Significantly, Valentin
did not resign fromher position as a nurse in Puerto Rico and she

never worked in Florida. She relied on a conbination of sick days
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and unpaid | eave to cover her stay. Carl os, on the other hand,
actually worked in Mam - either fromhone or at a branch office.

Correcting for the factual and legal errors, the renaining
evi dence predom nantly establishes that Florida was the Garcias'
"true, fixed hone and principal establishnment,” to which, whenever
t hey were absent, they had the intention of returning. 13B Wi ght,

MIller & Cooper, Federal Practice and Procedure, at § 3612.

See al so Valentin, 254 F.3d at 366. The ties remaining with Puerto

Rico - ongoing investnments and the retention of property in order
to benefit from supplenmental rental incone - are sinply the
vestiges of longtime prior residence on the island . . . and a
nostal gic hope for a far off future.

In sum an eval uation of the rel evant factors under the proper
burden of proof | eads us to the conclusion that the appellants were
domciled in Florida.

Rever sed.
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